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SUMMARY

In this pleading, Richard P. Bott, II requests certification
by the Presiding Judge to the Commission of the question whether
the designated hearing should be held.

Bott shows that the undisputed fact is that in his 1992
declaration he did not represent that he had made a decision to
program a commercial religious format during the comparative
hearing, and that a fallacious belief to the contrary caused this
hearing to be designated.

Bott then shows that on relevant policy as established in a
recent Commission decision a grant of this application without

hearing is warranted.
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PETITION FOR CERTIFICATION TO COMMISSION

Richard P. Bott, 1II, applicant in the above-captioned
proceeding, by his counsel and pursuant to Section 1.106(a) (2) of
the Commission’s Rules, hereby requests the Presiding Judge to
certify to the Commission the question of whether, based upon
policy in effect at the time of designation (and to this date) and
undisputed facts, a hearing should be held. In support the
following is respectfully stated:

Background

1. Bott is the permittee of a new FM station at Blackfoot,
Idaho, KCVI. The construction permit was granted to Bott pursuant
to a comparative hearing. Bott’s application was granted over the
competing application of Radio Representatives, Inc. ("RRI") on the
basis of an ownership integration preference awarded Bott. Richard

P. Bott, TI, 4 FCC Rcd 4824 (Rev. Bd. 1989); 5 FCC Rcd 2508 (1990).




RRI’s appeal was denied by the U.S. Court of Appeals. Radio

Representatives, Inc. v. FCC, 926 F. 2d 1215 (D.C. Cir. 1991).

2. On September 17, 1992 Bott filed an application for
consent to assignment of the unbuilt KCVI permit to Western
Communications, Inc. in return for Bott’s expenses. RRI petitioned
to deny the application. RRI argued that "Bott’s cavalier choice
to blithely abandon his integration pledge™ made a mockery of the
comparative proceeding (RRI Pet., pp. 6-7), and said that "[t]o
grant Bott’s assignment application at this time would undermine
the very foundation of the Commission’s comparative hearing
process." (RRI Pet., p. 7.) RRI argued that Section 73.3597(a) of
the Commission’s rules applied to this application', id, and said
that Bott "should not be allowed to vicolate the Commission’s rules,
abandon his pledge, and sell the station to an outsider. Under the
circumstances presented here, the Commission’s Rule [apparently &
73.3597(a)] represents an absolute ban on the assignability of the
permit at this time."™ (RRI Pet., pp. 8-9, footnote omitted.)

3. RRI’s petition was opposed by the November 10, 1992
pleading attached as Exhibit A, which was supported by Bott’s
personal declaration dated November 8, 1992, attached to Exhibit A
hereto. Bott’s opposition argued that Section 73.3597(a) did not

apply to the assignment of an unbuilt permit. Citing Eagle 22,

t Section 73.3597(a) requires, in relevant part, that an
applicant seeking to assign a license or construction permit for a
station obtained out of comparative hearing and that has been
operating for less than one year make an affirmative factual
representation of circumstances justifying the proposed assignment.
See §73.3597(a) (1), (4).



Ltd., 7 FCC Rcd 5295 (1992), Bott showed that the Commission had
held (only one month before Bott’s assignment application was
filed) that only Subsections (c¢) and (d) of § 73.3597 apply to the
assignment of unbuilt permits. Bott’s opposition went beyond the
requirements of the rule to show that his decision to assign the
permit was not cavalier or blithe, as suggested by RRI, and did not
do violence to the integrity of the Commission’s licensing process.
Bott’s pleading showed that he had a reason, sufficient in Bott’s
judgment, for making a decision in 1992 to assign the permit at no
profit.

4, RRI replied to Bott’s opposition. In reply RRI argued
that the Commission cannot "allow an applicant simply to abandon
its integration pledge simply because it cannot develop the
specific 'type’ of station it claims it wanted... ." RRI Reply, p.
12. This very argument was rejected by the Commission in Eagle 22,

Itd., supra, decided three months before the submission of RRI’s

misleading argument. RRI’s Reply concluded, at pp. 16-17, with an
argument which is, in truth, a call for rule making to amend
Section 73.3597, but which has nothing to do with the law as it
exists today.?

5. Perhaps most significantly, in wview of the present

posture of this <case, RRI’s Reply, 1in a section headed

2 In its Reply, RRI also argued that Bott’s decision to

assign the permit is a bad business decision, based upon RRI’s
evaluation of coverage comparisons and program availability, and is
certainly not, in RRI’s view, of sufficient weight to support the
sale of KCVI. The Commission, in Eagle 22, Ltd., supra, rejected
this very sort of business judgment second—guessing.
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"Background", undertook to summarize Bott’s opposition to RRI’s
petition. RRI there said: "“Bott claims that he pursued the permit
in order to construct a commercial religious station..." (RRI

Reply, p. 5). Bott’s opposition made no such claim, and Bott’s

declaration in support of the opposition is clear on this point —-
he decided on his format after the U.S. Court of Appeals affirmed
the grant to him of the permit in February, 1991. (Exhibit A at
Bott Decl. pp. 1-2.)

Certification is Warranted

6. The Commission designated this case for hearing in a

Hearing Designation QOrder and Notice of Opportunity for Hearing

(FCC 93-290, rel. June 15, 1993, hereinafter "HDO"). The HDO
contains three issues, (a), (b) and (c). 1If Issue (a) is resolved
favorably to Bott, Issues (b) and (c) by their terms must also be

SO0 resolved. Moreover, the HDO, as a Notice of Opportunity for

forfeiture order in an amount not to exceed $250,000 for "willful

and repeated violations of Section 73.1015 (submitting truthful
written statements and responses to the Commission)." HDO, T 15-
16.

7. Bott has maintained in pleadings previously filed in this
proceeding (i.e., Petition for Reconsideration, filed June 25,
1983; Motion to Delete Issue, filed July 6, 1993) that the
designation of this application for hearing on Issue (a) arose out
of a fallacy. That is, the Commission adopted an HDQ which asserts

as the bedrock fact supporting a hearing that Bott said in this



proceeding, in opposing a petition to deny, that, throughout the
comparative proceeding, he had always intended to operate with a
commercial religious format. HDQO, 99 3, 9. That assertion by the
Commission 1is fallacious. The fallacious predicate for this
hearing may have arisen from a simple misreading by the

Commission’s staff of Bott’s declaration, attached to Exhibit A

]
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maintaining in this proceeding a position diametrically opposed to
that which he maintained in the comparative hearing was put before
the Commissioners, and the Commissioners voted to adopt an HDO
resting upon that fallacy.

8. That this hearing designation rests solely upon the
Commission being mistakenly advised that Bott had made a
representation in his opposition declaration at odds with his
hearing testimony is made even clearer by the forfeiture aspect of
the proceeding. The potential forfeiture of $250,000 rests on a
possible violation of Section 73.1015. That rule section applies
only to written submissions, such as Bott’s declaration of November
2, 1992 attached to Exhibit A. A forfeiture for violation of
Section 73.1015 can only be imposed if the notice of opportunity
for hearing is given within the statute of limitations period.
That period extends back only to June 15, 1992; see 47 USC §
503 (b) (6) . Hence, Bott could be subject to a forfeiture only if he
violated Section 73.1015 in his November 9, 1992 declaration, not
because of any written submission in the comparative hearing. And,

as is obvious from the HDQ, it is the very premise of the HDO that




Bott did violate Section 73.1015 by misrepresenting a fact in his
November 2, 1992 declaration —— i.e., that he had made his format

decision during the comparative hearing.? There is no prima facie

evidence cited in the HDO that Bott misled the Commission in his
1987 comparative hearing testimony (some of which is quoted,
accurately, at 9 9 of the HDQ) except the mistaken reading of
Bott’s November, 1992 declaration. If Bott in 1992 did say that
throughout the comparative hearing he had intended to use a
commercial religious format, and if that 1992 statement were true,
only then would Bott’s comparative hearing testimony be untrue. 1In
that event, no forfeiture could be imposed on Bott but, upon an
adverse conclusion as to Issue (a), this assignment application
could be denied. Thus, it is inescapable that the pivotal point in
the designation of Issue (a) and in its determination is the
fallaciously perceived discrepancy alleged to exist between Bott’s
hearing testimony and his 1992 declaration.

9. It is <c¢lear wunder governing policy, as recently

enunciated in Eagle 22, Ltd., supra, that there 1is nothing

contained in the HDO warranting designation for hearing but the
alleged conflict between Bott’s hearing testimony and November,
1992 declarations concerning the timing of his format decision.

Eagle 22, 1td. clearly assumes that a permittee will choose its

programming before commencing construction of its station, and

3 Nowhere in the HDO is it alleged that there is any

evidence, strong or weak, that Bott was moved to sell the KCVI
permit for a reason other than that stated by him in his 1992
declaration.






hearing testimony exists, and relevant portions appear at 9 9 of
the HDO. His 1992 declaration is attached to Exhibit A. These are
the only facts, and there is no dispute as to these facts.

Policy in Effect

11. One month prior to the filing of this assignment

application, the Commission unanimously adopted its Memorandum

Opinion and Order in Eagle 22, Ltd., supra. In Eagle 22, Ltd., the

Commission stated: "The Assignment of Channel 22, an unbuilt
station, is subject only to, and has met, the provisions of Section
73.3597 (c)—-(d), which limit the consideration for the sale of an
unbuilt station to legitimate and prudent expenses incurred in
connection with the construction of a station."” Id., 3297
(footnotes omitted). The Commission explicitly reijected the
contention that the sale of Eagle’s unbuilt permit could not be
approved without hearing unless Eagle made an affirmative factual
showing of changed circumstances sufficient to Jjustify the sale.
Id.

12. Moreover, Eagle had, 1like Bott, received its permit
through a comparative hearing.’ Eagle’s superiority over its
comparative competitor was, like Bott’s, "based upon the credit
awarded for integration of ownership with management control."

Fort Colling Telecasters 103 F.C.C. 2d at 988. Eagle, having de

minimis media interests and its competitor having no media

interests, had been found equal to its comparative competitor with

4 Fort Collins Telecasters, 103 F.C.C. 2d 978 (Rev. Bd.
1986), review denied, 2 FCC rcd 2780 (1987), aff’d per curiam, 841
F. 24 428 (D.C. Civ. 1988).




respect to the diversification criterion. Among the results of
Eagle’s sale of its unbuilt permit to group owner Chase
Communications Corporation, approved by the Commission in August,
1992, is the elimination of Eagle’s ownership integration; the
joint ownership by Chase of channel 22 and KDVR(TV) in nearby
Denver; Grade B contour overlap between channel 22 and KDVR; and
operation of channel 22 by Chase as a satellite of KDVR. Eagle 22,

Ltd., supra.®

13. Eagle was required to demonstrate, in support of its
assignment application, why channel 22 could not be operated as a
non-satellite television station as it had proposed in the
comparative case, a requirement arising under the Commission’s
satellite station policy and not from the unbuilt status of the

channel 22 permit. In Eagle 22, ILtd., the Commission said: "While

WGN [opposing Eagles’ satellite policy showing] contends that these
difficulties were not insurmountable, we do not require that an
assignor exhaust all programming possibilities and we will not
engage in speculation as to which programmers Eagle should have
contacted in order to proceed with its initial plans for a full-
service station.”" Id. at 5297, n. 14.

14. TIf, 1in a proceeding where an explanation of an

applicant’s basis for a requested assignment is required, as in

5 Radio Representatives, Inc., in its Reply to Bott’s

Opposition in the instant case, misstates Fort Collins Telecasters
by asserting that Eagle would have prevailed without integration
(and, presumably, while burdened on the diversity criterion as 1is
Eagle’s assignee) because of "white area" superiority. Nothing in
the decision supports that conclusion.
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Fagle 22, 1Ltd., the Commission states that "it will not engage in

speculation" about the assignor’s investigation of available
options, then it would be arbitrary, capricious and outside the

law, in an assignment where no such showing is required, to state

"that unanticipated competitive circumstances are not sufficient to
justify abandonment of the integration proposal and approval of the
assignment application," or to question Bott’s perception of the
competitive impact of another station utilizing a similar format.
Yet, this is precisely what is done in pars. 11-12 of the HDO.,
15. Bott chose to offer reasons for his decision to sell the
KCVI permit, althocugh Section 73.3597(c) requires no statement of

reasons or of changed circumstances. Eagle 22, TILtd., supra.

Obviously, any reasons volunteered by Bott must be truthful, even

if unrequired. However, under Eagle 22, TLtd., Bott’s stated

reasons need not be sufficient to satisfy the Commission that his
decision to sell the permit was compelled by reasons beyond his
control, or even that the judgments Bott made —-- such as the
competitive impact of KRSS or the likelihood that in the prevailing
economic downturn some other option than a commercial religious

format might not succeed —- are good judgments. They simply had to

be truthful reasons.

CONCLUSION







undisputed fact (i.e., Exhibit A) shows;
(2) In the absence of misrepresentation by Bott, this
application would have been granted pursuant to governing

policy, as set forth in Eagle 22, Ltd., supra. Yet { 12 of

the HDO is, without making any reference to Eagle 22, Ltd.,

wholly at odds with that recent, governing ruling.

It would not be fair to the Commission to assume that when the
HDO was adopted it would have been adopted even had the
Commissioners known that (1) Bott did not say in 1992 that he had
always intended a commercial religious format, and (2) that the
legal analysis in the HDQO, particularly at 9 12, is irreconcilable

with Eagle 22, Ltd. The Commissioners should, in fairness to

themselves, to Bott, and to the public which is paying the costs of
this proceeding, be given the opportunity on certification to
consider this proceeding with a correct understanding of what Bott

said in 1992 and what Eagle 22, Ltd. held.

Respectfully submitted,

RICHARD P. BQTT, II

oy %

By%?ﬁ*gﬁ
_~"James P. Riley

.~ Kathleen Victory
- His Attorneys

e

Fletcher, Heald & Hildrefﬁ
11th Floor

1300 North 17th Street
Rosslyn, Virginia 22209
(703) 812-0400

July 15, 1993
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PETITION FOR CERTIFICATION TO COMMISSION
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BEFORE THE

Federal Tommunications Commission

WASHINGTON, D. C. 20554

In re Application of

RICHARD P. BOTT, II File No. BAPH-920917GO
Assignor

and .

RECEIVED

- HOV 10 1990

For Assignment of the Construction Federal Communications Comemisser

Permit of Unbuilt Station KCVI (FM: Office of the Secreran
Blackfoot, Idaho

WESTERN COMMUNICATIONS, INC.

D . . P L Wl N S S

Assignee

To: Chief, Mass Media Bureau

OPPOSITION TO PETITION TO DENY

Richard P. Bott, II, permittee of unbuilt Station KCVI(FM),
Blackfoot, Idaho, herein opposes the Petition to Deny filed by
Radio Representatives, Inc. ("RRI") with respect to the above-

captioned application. 1In opposition, the following is stated:

BACKGROUND

More than seven years ago, on July 11, 1985, Mr. Bott filed an
application for a new FM station in Blackfoot, Idaho. Two years
later, Mr. Bott’s application and six others were designated for
comparative hearing. Hearing Designation Order, 2 FCC Rcd 3897

(released July 1, 1987). A one-day hearing, involving the three

then-remaining applicants was held December 2, 1987. An Initial

Decision followed a year thereafter. 3 FCC Rcd 7094 (ALJ Luton,



released Dec. 12, 1988). The ALJ granted Mr. Bott’s application.
The Review Board thereafter affirmed the grant. Decision, 4 FcC
Rcd 4930 (released June 5, 1989). The Commission subsequently
denied an Application for Review which RRI filed. Order, 5 FCC Rcd
2508 (released April 12, 1990). RRI took an appeal to the United
States Court of Appeals for the District of Columbia Circuit. The

Court filed a judgment denving RRI’s anneal an Fehruarv 22. 1993 YV

Nearly nineteen months 1later, the above-captioned assignment
application was filed.

As demonstrated herein, no basis for denial of the assignment
application exists. Mr. Bott, throughout the six-year ordeal to
obtain the construction permit, maintained in good faith his
intention to move to Blackfoot and operate the proposed radio
station. That intention changed when circumstances arising only

after the Court affirmed the grant made clear the window of

v RRI did not challenge Bott’s integration proposal in its
appeal. It did, however, file on Februaxry 7, 1991, a "Motion for
Remand to Reopen the Record,” in which it challenged Bott’s
integration on the basis of an initial decision in another
proceeding to which Mr. Bott’s father, not Mr. Bott, was a party.
Mr. Bott filed an opposition on February 19, 1992. The Court
denied RRI’s motion in an Order filed February 22, 1991, the same
day the Court filed its judgment denying RRI’s appeal.

Additionally, it should be noted with respect to the
initial decision RRI relies upon (Raymond J. and Jean-Marie Strong,
6 FCC Rcd 553 (ALJ 1991), exceptions were filed with the Review
Board. The Board, without substantive discussion of the exceptions
of Mr. Bott, Sr., remanded the case. Raymond J. Strong and Jean-

Magie Strnpg A FOC Bag 5321 (Rev,. Bd, 1991). Following remand,

¥

rY a= o

3 —







Bott advanced his integration proposal in good faith and without
guile. Mr. Bott in no way has perpetrated a fraud upon the
Commission or, for that matter, the Court of Appeals. RRI has
presented no evidence to support its unfounded and hysterical
allegations.

RRI LACKS STANDING AND
ITS PETITION I8 DEFICIENT

RRI has not alleged any basis on which it has standing to
submit a petition to deny. Nothing indicates that any RRI
principal has become a resident of the Blackfoot station’s
anticipated service area, or that the Blackfoot station would cause
interference to any RRI station. Furthermore, RRI’s status as a
former applicant for the Blackfoot allotment doces not confer
standing to challenge the above-captioned assignment application.

E.g., WCTW, Inc., 26 FCC 2d 268, 269 n.2 (1970); accord, e.d.,

McClatchy Newspapers, 73 FCC 2d 171, 173 (1979) (mere applicant

does not have standing to challenge application); Norman A. Thomas,

53 FCC 2d 646 (1975) (same).

Furthermore, and more importantly, RRI has failed to satisfy
the bedrock requirement of Section 309 of the Communications Act
that allegations "be supported by affidavit of a person or persons
with personal knowledge thereof." 47 U.S.C. §309(d) (1). RRI has
presented no affidavit in support of its allegation that Mr. Bott
has committed a fraud upon the Commission and the Court. Under the

circumstances, RRI’s petition should be summarily dismissed.



RRI’S RELIANCE ON SECTION
73.3597(a) OF THE RULES IS8 MISPLACED

RRI argues in its petition that Section 73.3597(a) of the
Commission’s Rules compels designation of this application for
hearing. It cites specifically Section 73.3597(a) (1), which
provides that an application for assignment will be designated for
hearing if the station involved "has been operated by the current
licensee or permittee for less than one year," unless the FCC is

able to find, inter alia, that " (1) The permit or license was not

authorized . . . after a comparative hearing . . . ."

Of course, RRI fails to quote subparagraph (4) of the rule
which provides that designation for hearing is not required if the
FCC is able to find:

The assignor or transferor has made an
affirmative factual showing, supported by
affidavits of a person or persons with
personal knowledge thereof, which establishes
that, due to unavailability of capital, the
death or disability of station principals, or
to other changed circumstances affecting the
licensezs cr permittee cccurring subsequent to
the acquisition of the license or permit, FCC
consent to the proposed assignment or transfer
of control will serve the public interest,
convenience and necessity.

47 C.F.R. §73.3597(a) (4) (emphasis added).

Here, as Mr. Bott’s Declaration demonstrates, significant

changed circumstances affecting his proposed construction and
operation of the Blackfoot station occurred subsequent to the

acquisition of the permit. Furthermore, grant of the assignment



application will serve the public interest in that it will lead to
the prompt initiation of service on the allotment by the assignee.

Furthermore, the Commission has ruled explicitly that Section
73.3597(a) is applicable "solely to operational stations, not to
unbuilt stations." Eagle 22, Limited, 7 FCC Rcd 5295, 5297 (1992),

citing, TV-8, Inc., 2 FCC Rcd 1218, 1220 (1987).¥ The assignment

of an unbuilt station such as KCVI 1is subject only to the
provisions of Section 73.3597(c)-(4), which limits the
consideration for sale of an unbuilt station to the legitimate and
prudent expenses incurred in "preparing, filing and advocating the
grant of the construction permit for the station and for other
steps reasonably necessary toward placing the station in
operation." 47 C.F.R. §73.3597(c) (2). Here, through an amendment
filed October 14, 1992, Mr. Bott demonstrated compliance with
Section 73.3597(c)-(4d).

GRANT OF THE ASSIGNMENT APPLICATION DOES NO VIOLENCE
TO THE INTEGRITY OF THE COMMISSION’S8 LICENSING PROCESSES

To reiterate, circumstances arising months after the Court of
Appeals affirmed grant of his construction permit led to his
decision to assign the station. Mr. Bott will gain no profit from
the transaction, but merely will recover the expenses incurred.

Obviously, no motivation exists for an applicant to go through a

4 In support of its argument that Section 73.3597(a) is
applicable, RRI cites TV-8, Inc. In fact, that case explicitly
holds that the hearing requirement of Section 73.3597(a) does not
apply to an unbuilt station. 2 FCC Rcd at 1220.




six-year licensing process, including adjudications before an
Administrative Law Judge, the Review Board, the Commission itself,
and the Court of Appeals, simply to recoup, without interest, the
funds he previously expended. There will be no rush on the part of
speculators to go through the ordeal Mr. Bott has. The fact Mr.
Bott’s window of opportunity closed after grant of his construction
permit should not result in Mr. Bott being penalized the entire
amount of his investment in obtaining the construction permit.
Similarly, the public interest would be ill-served by denying the
assignment application and thus delaying initiation of service on
the frequency. The assignee is fully qualified to construct and
operate the station. It should be permitted to do so.

WHEREFORE, the Petition to Deny filed by Radio
Representatives, Inc. should be DISMISSED or DENIED IN ALL
RESPECTS.

Respectfully submitted,

RICHARD P. B?TT, II 7
4,70 L

By

HARRY C. MARTIN
MATTHEW H. MCCORMICK

Its Counsel

Reddy, Begley & Martin

1001 22nd Street, N.W.

Suite 350

Washington, D.C. 20037

November 10, 1992



DECLARATION
OF

RICHARD P. BOTT, II

(Original submitted with Opposition
to Petition to Reopen the Record)

Attachment A



S ENT OF HARD P. BO

In 1985 I decided that it would be good for me to build my own radio stations and go
into business for myself. InJuly, 19851 filed an application for a new FM frequency in
Central Valley, California and an application for a new FM frequency in Blackfoot,
Idaho. I selected Blackfoot, Idaho after studying the market as a broadcast market, and

studying the competitive situation in the area.

When both applications became designated for hearing at approximately the same time in
the summer of 1987, I realized that [ then needed to decide where [ was going to live and
make my home. It was then that I decided to move to Blackfoot and personally run that

station.

In September 1987 I traveled to Blackfoot. I met with community leaders, and I looked

at available homes and studio space that a real estate agent had picked out for me.

Over the next several years 1 was disappointed with how long it was taking for this
application to go through the comparative hearing process, but it remained my intention
and plan to build the station in Blackfoot, move there and personally run the station full
time if and when I received the C.P. Throughout this time, [ have rented an apartment in

Kansas City rather than buy a house, in anticipation of moving to Blackfoot.

In April of 1990, the FCC finally granted the Blackfoot Application. In February, 1991
the FCC's award of the Blackfoot C.P. to me was affirmed by the Court of Appeals. 1

proceeded with more detailed planning for the station. | decided that I would operate the



